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(c) Limitations on appellate jurisdic-
tion, collective bargaining agreements,
and election of procedures:

(1) For an employee covered by a col-
lective bargaining agreement under 5
U.S.C. 7121, the negotiated grievance
procedures contained in the agreement
are the exclusive procedures for resolv-
ing any action that could otherwise be
appealed to the Board, with the fol-
lowing exceptions:

(i) An appealable action involving
discrimination under 5 U.S.C. 2302(b)(1),
reduction in grade or removal under 5
U.S.C. 4303, or adverse action under 5
U.S.C. 7512, may be raised under the
Board’s appellate procedures, or under
the negotiated grievance procedures,
but not under both;

(ii) An appealable action involving a
prohibited personnel practice other
than discrimination under 5 U.S.C.
2302(b)(1) may be raised under not more
than one of the following procedures:

(A) The Board’s appellate procedures;

(B) The negotiated grievance proce-
dures; or

(C) The procedures for seeking cor-
rective action from the Special Counsel
under subchapters II and IIT of chapter
12 of title 5 of the United States Code.

(iii) Except for actions involving dis-
crimination under 5 U.S.C. 2302(b)(1) or
any other prohibited personnel prac-
tice, any appealable action that is ex-
cluded from the application of the ne-
gotiated grievance procedures may be
raised only under the Board’s appellate
procedures.

(2) Choice of procedure. When an em-
ployee has an option of pursuing an ac-
tion under the Board’s appeal proce-
dures or under negotiated grievance
procedures, the Board considers the
choice between those procedures to
have been made when the employee
timely files an appeal with the Board
or timely files a written grievance,
whichever event occurs first. When an
employee has the choice of pursuing an
appealable action involving a prohib-
ited personnel practice other than dis-
crimination under 5 U.S.C. 2302(b)(1) in
accordance with paragraph (c)(1)(ii) of
this section, the Board considers the
choice among those procedures to have
been made when the employee timely
files an appeal with the Board, timely
files a written grievance under the ne-
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gotiated grievance procedure, or seeks
corrective action from the Special
Counsel by making an allegation under
5 U.S.C. 1214(a)(1), whichever event oc-
curs first.

(3) Review of discrimination grievances.
If an employee chooses the negotiated
grievance procedure under paragraph
(c)(2) of this section and alleges dis-
crimination as described at 5 U.S.C.
2302(b)(1), then the employee, after hav-
ing obtained a final decision under the
negotiated grievance procedure, may
ask the Board to review that final deci-
sion. The request must be filed with
the Clerk of the Board in accordance
with §1201.154.

[64 FR 53504, Dec. 29, 1989, as amended at 56
FR 41748, Aug. 23, 1991; 59 FR 65235, Dec. 19,
1994; 61 FR 1, Jan. 2, 1996; 62 FR 17044, 17045,
Apr. 9, 1997; 62 FR 66814, Dec. 22, 1997; 656 FR
5409, Feb. 4, 2000; 66 FR 30635, June 7, 2001; 70
FR 30608, May 27, 2005; 72 FR 56884, Oct. 5,
2007; 74 FR 9343, Mar. 4, 2009; 77 FR 62363, Oct.
12, 2012; 78 FR 39545, July 2, 2013; 79 FR 48943,
Aug. 19, 2014]

§1201.4 General definitions.

(a) Judge. Any person authorized by
the Board to hold a hearing or to de-
cide a case without a hearing, includ-
ing the Board or any member of the
Board, or an administrative law judge
appointed under 5 U.S.C. 3105 or other
employee of the Board designated by
the Board to hear such cases, except
that in any case involving a removal
from the service, the case shall be
heard by the Board, an employee expe-
rienced in hearing appeals, or an ad-
ministrative law judge.

(b) Pleading. Written submission set-
ting out claims, allegations, argu-
ments, or evidence. Pleadings include
briefs, motions, petitions, attach-
ments, and responses.

(c) Motion. A request that a judge
take a particular action.

(d) Appropriate regional or field office.
The regional or field office of the Board
that has jurisdiction over the area
where the appellant’s duty station was
located when the agency took the ac-
tion. Appeals of Office of Personnel
Management reconsideration decisions
concerning retirement benefits, and ap-
peals of adverse suitability determina-
tions under 5 CFR part 731, must be
filed with the regional or field office
that has jurisdiction over the area
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where the appellant lives. Appendix II
of these regulations lists the geo-
graphic areas over which each of the
Board’s regional and field offices has
jurisdiction. Appeals, however, may be
transferred from one regional or field
office to another.

(e) Party. A person, an agency, or an
intervenor, who is participating in a
Board proceeding. This term applies to
the Office of Personnel Management
and to the Office of Special Counsel
when those organizations are partici-
pating in a Board proceeding.

(f) Appeal. A request for review of an
agency action.

(g) Petition for review. A request for
review of an initial decision of a judge.

(h) Day. Calendar day.

(i) Service. The process of furnishing a
copy of any pleading to Board officials,
other parties, or both, by mail, by fac-
simile, by commercial or personal de-
livery, or by electronic filing (e-filing)
in accordance with §1201.14.

(3j) Date of service. ‘“‘Date of service”
has the same meaning as ‘‘date of fil-
ing”” under paragraph (1) of this sec-
tion.

(k) Certificate of service. A document
certifying that a party has served cop-
ies of pleadings on the other parties or,
in the case of paper documents associ-
ated with electronic filings under para-
graph (h) of §1201.14, on the MSPB.

(1) Date of filing. A document that is
filed with a Board office by personal
delivery is considered filed on the date
on which the Board office receives it.
The date of filing by facsimile is the
date of the facsimile. The date of filing
by mail is determined by the postmark
date; if no legible postmark date ap-
pears on the mailing, the submission is
presumed to have been mailed five days
(excluding days on which the Board is
closed for business) before its receipt.
The date of filing by commercial deliv-
ery is the date the document was deliv-
ered to the commercial delivery serv-
ice. The date of filing by e-filing is the
date of electronic submission.

(m) Electronic filing (e-filing). Filing
and receiving documents in electronic
form in proceedings within the Board’s
appellate or original jurisdiction in ac-
cordance with §1201.14.
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(n) E-filer. A party or representative
who has registered to engage in e-filing
under paragraph (e) of §1201.14.

(o) Grievance. A complaint by an em-
ployee or labor organization under a
negotiated grievance procedure covered
by 5 U.S.C. T121.

(p) Substantial evidence. The degree of
relevant evidence that a reasonable
person, considering the record as a
whole, might accept as adequate to
support a conclusion, even though
other reasonable persons might dis-
agree. This is a lower standard of proof
than preponderance of the evidence.

(a) Preponderance of the evidence. The
degree of relevant evidence that a rea-
sonable person, considering the record
as a whole, would accept as sufficient
to find that a contested fact is more
likely to be true than untrue.

(r) Harmful error. Error by the agency
in the application of its procedures
that is likely to have caused the agen-
cy to reach a conclusion different from
the one it would have reached in the
absence or cure of the error. The bur-
den is upon the appellant to show that
the error was harmful, i.e., that it
caused substantial harm or prejudice
to his or her rights.

(s) Nonfrivolous allegation. A nonfrivo-
lous allegation is an assertion that, if
proven, could establish the matter at
issue. An allegation generally will be
considered nonfrivolous when, under
oath or penalty of perjury, an indi-
vidual makes an allegation that:

(1) Is more than conclusory;

(2) Is plausible on its face; and

(3) Is material to the legal issues in
the appeal.

[64 FR 53504, Dec. 29, 1989, as amended at 58
FR 36345, July 7, 1993; 59 FR 65235, Dec. 19,
1994; 68 FR 59860, Oct. 20, 2003; 69 FR 57628,
Sept. 27, 2004; 73 FR 10129, Feb. 26, 2008; 77 FR
62364, Oct. 12, 2012; 80 FR 4496, Jan. 28, 2015]

Subpart B—Procedures for
Appellate Cases

GENERAL

§1201.11 Scope and policy.

The regulations in this subpart apply
to Board appellate proceedings except
as otherwise provided in §1201.13. The
regulations in this subpart apply also
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to appellate proceedings and stay re-
quests covered by part 1209 unless
other specific provisions are made in
that part. These regulations also apply
to original jurisdiction proceedings of
the Board except as otherwise provided
in subpart D. It is the Board’s policy
that these rules will be applied in a
manner that expedites the processing
of each case. It is the Board’s policy
that these rules will be applied in a
manner that ensures the fair and effi-
cient processing of each case.

[74 FR 9343, Mar. 4, 2009]

§1201.12 Revocation,
waiver of rules.

The Board may revoke, amend, or
waive any of these regulations. A judge
may, for good cause shown, waive a
Board regulation unless a statute re-
quires application of the regulation.
The judge must give notice of the waiv-
er to all parties, but is not required to
give the parties an opportunity to re-
spond.

amendment, or

§1201.13 Appeals by Board employees.

Appeals by Board employees will be
filed with the Clerk of the Board and
will be assigned to an administrative
law judge for adjudication under this
subchapter. The Board’s policy is to in-
sulate the adjudication of its own em-
ployees’ appeals from agency involve-
ment as much as possible. Accordingly,
the Board will not disturb initial deci-
sions in those cases unless the party
shows that there has been harmful pro-
cedural irregularity in the proceedings
before the administrative law judge or
a clear error of law. In addition, the
Board, as a matter of policy, will not
rule on any interlocutory appeals or
motions to disqualify the administra-
tive law judge assigned to those cases
until the initial decision has been
issued.

§1201.14 Electronic filing procedures.

(a) General. This section prescribes
the rules and procedures by which par-
ties and representatives to proceedings
within the MSPB’s appellate and origi-
nal jurisdiction may file and receive
documents in electronic form.

(b) Matters subject to electronic filing.
Subject to the registration require-
ment of paragraph (e) of this section,
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parties and representatives may use
electronic filing (e-filing) to do any of
the following:

(1) File any pleading, including a new
appeal, in any matter within the
MSPB’s appellate jurisdiction (§1201.3);

(2) File any pleading in any matter
within the MSPB’s original jurisdic-
tion (§1201.2);

(3) File a petition for enforcement of
a final MSPB decision (§1201.182);

(4) File a motion for an attorney fee
award as a prevailing party (§1201.203);

(5) File a motion for compensatory or
consequential damages (§1201.204);

(6) Designate a representative, re-
voke such a designation, or change
such a designation (§1201.31); or

(7) Notify the MSPB of a change in
contact information such as address
(geographic or electronic mail) or tele-
phone number.

(c) Matters excluded from electronic fil-
ing. Electronic filing may not be used
to:

(1) File a request to hear a case as a
class appeal or any opposition thereto
(§1201.27);

(2) Serve a subpoena (§1201.83);

(3) File a pleading with the Special
Panel (§1201.137);

(4) File a pleading that contains Sen-
sitive Security Information (SSI) (49
CFR parts 15 and 1520);

(5) File a pleading that contains clas-
sified information (32 CFR part 2001);
or

(6) File a request to participate as an
amicus curiae or file a brief as amicus
curiae pursuant to §1201.34 of this part.

(d) Internet is sole venue for electronic
filing. Following the instructions at e-
Appeal Online, the MSPB’s e-Appeal
site (https://e-appeal.mspb.gov), is the
only method allowed for filing elec-
tronic pleadings with the MSPB. The
MSPB will not accept pleadings filed
by electronic mail (e-mail).

(e) Registration as an e-filer. (1) Reg-
istration as an e-filer constitutes con-
sent to accept electronic service of
pleadings filed by other registered e-fil-
ers and documents issued by the
MSPB. Except when filing a new appeal
within the MSPB’s appellate jurisdic-
tion (§1201.3), no party or representa-
tive may file an electronic pleading
with the MSPB unless he or she has
registered with the MSPB as an e-filer.
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(2) With the exception of a designa-
tion of a representative by a party who
is an individual, the exclusive means
for a party or representative to reg-
ister as an e-filer during an MSPB pro-
ceeding is to follow the instructions at
e-Appeal Online (https://e-ap-
peal.mspb.gov).

(3) When a party who is an individual
is represented, the party and the rep-
resentative can make separate deter-
minations whether to register as an e-
filer. For example, an appellant may
file and receive pleadings and MSPB
documents by non-electronic means,
even though his or her representative
has registered as an e-filer. When a
party has more than one representa-
tive, however, all representatives must
choose the same method of service.

(4) A party or representative may
withdraw his or her registration as an
e-filer. Such withdrawal means that,
effective upon the MSPB’s receipt of
this withdrawal, pleadings and MSPB
documents will no longer be served on
that person in electronic form. A with-
drawal of registration as an e-filer may
be filed at e-Appeal Online, in which
case service is governed by paragraph
(j) of this section, or by non-electronic
means, in which case service is gov-
erned by §1201.26(b).

(5) Registration as an e-filer applies
only to a single MSPB appeal or pro-
ceeding. If an appeal is dismissed with-
out prejudice, however, and is later
refiled, an election of e-filing status
will remain in effect. An election of e-
filing status will also remain in effect
for purposes of filing a petition for en-
forcement under Subpart F of this
part, or filing a motion for an attorney
fee award or compensatory or con-
sequential damages under Subpart H of
this Part.

(6) Each e-filer must notify the
MSPB and other participants of any
change in his or her e-mail address.
When done via e-Appeal Online, such
notification is done by selecting the
‘“Pleading’’ option.

(f) e-Filing not mandatory for e-filers. A
party or representative who has reg-
istered as an e-filer may file any plead-
ing by non-electronic means, i.e., via
postal mail, fax, or personal or com-
mercial delivery.
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(g) Form of electronic pleadings—(1)
Options for e-filing. An appellant or rep-
resentative using e-Appeal Online to
file a new appeal within the MSPB’s
appellate jurisdiction (§1201.3) must
complete the structured interview at
that site (htips:/e-appeal.mspb.gov). For
all other pleadings, the e-filer has the
option of uploading an electronic file
or entering the text of the pleading on-
line. Regardless of the means of filing a
particular pleading, the e-filer will be
allowed to submit supporting docu-
mentation such as attachments, in ei-
ther electronic or paper form, as de-
scribed in paragraphs (g)(2), (g)(3), and
(h) of this section.

(2) Electronic formats allowed. The
MSPB will accept numerous electronic
formats, including word-processing and
spreadsheet formats, Portable Docu-
ment Format (PDF), and image files
(files created by scanning). A list of
formats allowed can be found at e-Ap-
peal Online. All electronic documents
must be formatted so that they will
print on standard 8% inch by 11 inch
paper.

(3) Requirements for pleadings with 3 or
more electronic attachments. An e-filer
who uploads 3 or more supporting docu-
ments, in addition to the document
that constitutes the primary pleading,
must identify each attachment, either
by filling out the table for such attach-
ments at e-Appeal Online, or by
uploading the supporting documents in
the form of one or more PDF files in
which each attachment is bookmarked.
Each attachment must be designated
with a brief descriptive label, which
will include exhibit numbers or letters
where appropriate or required, e.g.,
“Exh. 4b, Decision Notice.”

(h) Hybrid pleadings that include both
electronic and paper documents. An e-
filer may file a hybrid pleading in
which part of the pleading is submitted
electronically, and part of the pleading
consists of one or more paper docu-
ments filed by non-electronic means.
All components of a hybrid pleading
are subject to applicable time limits. If
one or more parts of a hybrid pleading
are untimely filed, the judge or the
Clerk may reject the untimely part or
parts while accepting timely filed parts
of the same pleading.
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